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I. Introduction

The research aims at analysis and assessment
of the changes introduced to the administration
of justice in the Republic of Bulgaria as a
consequence of resolutions adopeted by the
European Court of Human Rights' in Strasbourg
and especially this part of the case-law of the
Court pertaining to cases of violation of Art. 6
of the European Convention for the Protection of
Human Rights and Fundamental Freedoms.

II. Obligations for the state to enforce the
final resolutions of the Court

Bulgaria ratified the European Convention
on Human Rights (“ECHR”, “Convention™) in
1992 and accepted the Court’s jurisdiction by
virtue of this ratification. Under Article 46 of
the Convention, the Member States have the
international legal commitment to implement
the final resolutions of the Court pertaining
to violations of the Convention. Adopting the
necessary measures forimplementioniscontrolled
by the Committee of Ministers of the Council of
Europe ( “CM”, “Committee of Ministers”). The
Member States have a contractual obligation to
remedy established violations of the Convention
but have some discretion in regards to the means
of so doing. Resolutions against the Republic
of Bulgaria, posing most serious problems are
dealt with by CM in “procedure of intensifeid
monitoring”.

Some of the more significant measures for
implementing the resolutions of the ECHR are

as follows: reforms in the criminal proceedings
regarding the implementation and control of
measures of resatraint restricting the right
to freedom?; the introduction of a number of
additional procedural safeguards in criminal
proceedings®; payment of expenses for an
interpreter in criminal proceedings*; overcoming
barriers to relatives of crime victims to participate
fully in pre-trial proceedings’, some problems
related to access to fair hearing®; amendments
to the Law for Foreigners in the Republic of
Bulgaria (FRBA) introducing safeguards in
taking compulsory administrative measures on
the grounds of defence of national security’;
the amendments to the FRBA and to the Law
for the Bulgarian Identification Documents
pertaining to the prohibition to leave the territory
of the Republic of Bulgaria®; introduction of the
‘absolute necessity’ standard in the Ministry
of Interior Act (MIA)’ the introduction of
adequate safeguards in imposing restriction to
personal freedom in the case of confinement to a
psychiatric clinic (Health Act)'?; the amendments
to the Act on the Liability for Damage Incurred
by the State and the Municipalities (ALDISM)
pertaining to the amount of state fees due during
proseedings under its provisions'!; introduction
of a right of appeal against imprisonment for
up to fifteen days under the provisions of the
Decree on Petty Hooliganism'?; the new MIA
provisions on maintaining record base with data
of persons “with criminal record who hav not
been convicted”'?; development of jurisprudence
on complaints about poor prison conditions
(abundant practice of national courts on claims for
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damages under Art. 1 of ALDISM); amendments
to art. 75 of the Implementing Regulations of the
Law on Execution of Sentences and Detention
regarding the examinatioin of the contents of
the prisoners’ correspondence'®; improving the
procedures for appeals of orders prohibiting the
holding of meetings, rallies or demonstration;
the introduction of a means of compensating
the damages from violations of the right to hear
cases within a reasonable time'’; inclusion in the
ALDISM of judicial compensatory remedy for
cases of imprisonment in violation of Art. 5 of
the Convention'; solving individual problems
relating to the right to family life'’; to freedom
of religion'8; right of access to court!’; right of
property?’; rights of prisoners and detainees in
custody?'.

1. FAZLIYSKI V. BULGARIA

A. The procedure for applicant’s
dismissal from MIA

Since 1995 the applicant was an official in
the Ministry of Interior in the National Security
Directorate with the rank of major. His duties
include counterintelligence, recruitment and
management of secret agents, collecting and
disseminating information from secret sources,
secret surveillance and others. In November
2002 a proposal was made for the dismissal of the
applicant, prompted by an internal investigation
which established indications that the applicant
was engaged in fish farming — outside his duties
in the Ministry and that he had tried to resolve
disputes with his employees by threatening them
with his post. It is believed that such activities are
incompatible with the duties of an officer from
the National Security Directorate and denigrate
the reputation of the service. The proposal was
not accepted due to insufficient evidence. On
March 6, 2003 the Director of National Security
Directorate sent a letter to the head of the
Psychology Institute of the Ministry of Interior
proposingtheapplicanttoundergoapsychological
assessment pursuant to Instruction Ne [-37. The
applicant undergoes a psychological assessment
on April 16, 2003. It consists of a psychological
test, an interview and a polygraph test. The
psychologist who carried out the assessment
described the results of their observations and of
the polygraph test and expressed the opinion that
the applicant was mentally unfit to work for the
Ministry of Interior. The document is classified

and the applicant is not allowed to read it. On
June 5, 2003 the Director of the National Security
Directorate propeses to the Minister of Interior
to dismiss the applicant from his post under Art.
253, §. 1, p. 5 of the Ministry of Interior Act of
1997 and Art. 251, §. 1, p. 6 of the Implementing
Regulations. By his order of 27 June 2003, the
Minister of Interior dismissed the applicant on
the grounds of the legal provisions mentioned in
the proposal.

B. Appeal trial proceedings

On 26 August 2003 the applicant sought
judicial review of the Minister’s order. He argued,
inter alia, that it is not properly motivated and
that the psychological assessment on which it
was based was not objective. In the proceedings
before the Supreme Administrative Court, the
Ministry subitted a copy of the psychological
assessment of the applicant. From then onwards
the proceeings are classified, apparently because
the materials on the case include a clssified
document. With a Decision of 11 October 2004
(dec. Ne 50 of October 11, 2004 on adm. case Ne
65/2003 C, SAC, V p.), the three-member panel
dismissed the applicant’s appeal, finding that there
have been no violations of the procedural rules in
the proceedings for his dismissal. The panel also
states that it has no jurisdiction to consider the
results of the psychological assessment carried
out by the Psychology Institute of the Ministry of
Interior. Under the provision of Art. 251, §. 1, p. 6
of the Implementing Regulations of the Ministry
of Interior Act of 1997, these assessments amount
to irrefutable evidence of unfitness for work in
the Ministry and the Psychology Institute of the
Ministry is the only authority competent to decide
in such matters. The applicant appealed the legality
of the decision of the three-member panel that the
Psychology Institute of the Ministry is the only
body competent to carry out such assessments and
that the court cannot control the correctness of the
opinion expressed by the Institute. In additional
notes submitted on March 9, 2005, he stated that
in a Decision of 8 February 2005, another panel
of the Supreme Administrative Court stated that
the assessment of mental fitness to work in the
Ministry should be subject to judicial review.
With a final decision of May 17, 2005 (dec. Ne
12 of May 17, 2005 by adm. case Ne C 4/2005,
SAC, 5-member panel) a five-member panel of
the Supreme Administrative Court dismissed the
appeal. It stated, inter alia, that the procedure
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for psychological assessment had been properly
carried out and that the three-member panel had
rightly pointed out that it cannot exercise control
over the said assessment. Since the proceedings
were classified, the applicant was unable to
obtain copies of the decisions of the Supreme
Administrative Court. On December 5, 2005 he
asked the court to issue certificates containing the
operative part of the decisions and the subject-
matter of the case. The chairman of the five-
member panel hearing the case granted the request
and on December 7, 2005 the applicant was issued
two certificates, one pertaining to the decision of
the three-member panel and the other pertaining to
the decision of the five-member panel.

C. Declassification of the decisions of
the Supreme Administrative Court

On August 30, 2006 a commission appointed
by the President of the Supreme Administrative
Court declassified the minutes of the hearings
before the three-member and five-member panels,
as well as their decisions. It did this in compliance
with art. 50, §. 3 pt. 2 of the Implementing
Regulations of the Law on Protection of Classified
Information of 2002, which stipulates that the
level of classification should be changed if it was
wrongfully determined.

The applicable national law Art. 120 of the
1991 Constitution — reads as follows: courts
shall review the legality of acts and actions of
administrative bodies.

D. Judgement of the Court

It should be noted that under Art. 19 of the
Convention, the Court’s obligation is to ensure
compliance with the obligations assumed by
the Contracting Parties to the Convention. The
Court is not an appellate court in relation to
national courts® and it is not its role to examine
the factual or legal errors allegedly committed
by these courts unless and insofar as they
violate the rights and freedoms protected by the
Convention?. Hence, the Court cannot determine
whether the applicant’s dismissal from his post is
lawful, or whether the decisions of the Supreme
Administrative Court concerning the dismissal
are correct in terms of Bulgarian law. The
Court’s task is limited to examining whether the
proceedings before the Supreme Administrative
Court were carried out in accordance with Art. 6
§. 1 of the Convention.

One of the cases guarantees provided in cases
solving a legal dispute is that the “court” hearing
the case must be competent to examine all the
facts and legal issues related to that dispute **.

In carrying out this review, the Court must
take into account the fact that when approving
the applicant’s dismissal from his post, the
Minister of Interior did not exercise his right of
discretion. There is nothing wrong in that the
assessment was conducted by an expert hired
by the Institute of Psychology of the Ministry®.
Art. 6 §. 1 of the Convention does not prevent
national courts from relying on expert opinions
prepared by specialized bodies in resolving
disputes before them when this is required by the
nature of the issues?. However, the motives of
the three-member and five-members panels of
the Supreme Administrative Court show that they
not only took into account the assessment carried
out by the Institute, but considered themselves
bound by it and refused to control it in any way.

The Court must therefore consider whether
the assessment of the Institute itself has been
subject to direct examination by the court?.
This is obviously not the case — the Supreme
Administrative Court has explicitly stated that
such assessments are not subject to any form of
control.

It is also true that this Court, albeit in different
contexts, has found that the legitimate concerns
about national security can justify restrictions of
therights set forth inart. 6 §. 1 of the Convention?.

Regardless, neither the Supreme
Administrative Court in its reasoning, nor the
Government in their statements, are trying to
justify this denial of fair hearing with proper
jurisdiction on grounds of legitimacy of the
pursued aim or of proportionality.

Therefore, there hasbeen a violation of Art. 6 §.
1 of the Convention on these grounds. However, it
should be emphasized that, although related to the
general requirement of fairness, the requirement
ofart. 6 §. 1 for public pronouncement of the court
decision has its own independent significance.
Hence, the fact that the applicant was able to get
access to the aforementioned decisions at the
Registry of the Supreme Administrative Court
and to exercise his right to appeal cannot be
considered material and decisive. What matters
ultimately is whether these decisions were made
available to the public, in one form or another.

In the case at hand, on the grounds of the
classified nature of the proceedings, the decisions
of the three-member and five-members panels
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of the Supreme Administrative Court were not
pronounced publicly. In addition, the case files —
including those decisions — were not available
to the public and the applicant was not able to
receive copies of them. The decisions were
declassified on 30 August 2006, more than a
year and three months after the conclusion of the
proceedings, apparently on the grounds that they
were incorrectly classified. The conclusion is
that the decisions of the Supreme Administrative
Court were not given any form of publicity for a
considerable period of time, and that no proper
and convincing justification for this situation has
been offered.

In relation to this, it should be noted that on
a case concerning deportation on grounds of
national security, this Court held that the complete
concealment of the court decision from the public
in its entirety could not be considered justified. It
emphasized that the publicity of court judgments
aims at ensuring the control over the judiciary
by the public and is a basic means of protection
against arbitrariness. It points out that even in
cases that are undoubtedly related to national
security, such as those associated with terrorist
activities, some Member States have chosen to
classify only those parts of the decisions whose
disclosure would threaten national security or the
safety of others, thus illustrating that there are
techniques that could respond to the legitimate
security concerns without completely denying
fundamental procedural guarantees such as the
publicity of court decisions®.

Taking into account all of the above, it is
considered that there has been a violation of
Art. 6 § 1 of the Convention as the Supreme
Administrative Court has refused to exercise
control over the assessmentt of the mental fitness
of the applicant and has not provided any form
of publicity of its decisions on the applicant’s
case.

IV. Conclusion

In accordance with this Resolution of 16 April
2013 on FAZLIYSKI AGAINST BULGARIA
(Application Ne 40908/05), during the next few
years amendments have been introduced in
the case-law of the courts for hearing cases of
dismissal of employees under the provisions of
Ministry of Interior Act and the Implementing
Regulations for the MIA repealed with § 1 of
the transitional and final provisions of Decree No
207 of July 18, 2014. The panels of the Supreme
Administrative Court examine the expert
assessments of the Psychology Institute of the
Ministry of Interior within the judicial control
over the legality of the individual administrative
act.

For the sake of the completeness and scope
of this study, a note should be made on the
unsatisfactory level at which national courts
apply the ECHR on basic procedural safeguards
such as the publicity of judgments. Differences
persist regarding the application of the principle
of publicity of the trial due to the fact that some
cases are not classified, but others continue to
be heard behind closed doors on the premises
that they contain classified information. The
classification of information related to the
psychological assessment of employees of the
Ministry of Interior has not been provided for
in §1 of the Law on Protection of Classified
Information. Therefore, without reasonable
grounds to suggest that there is a threat to national
security, prerequisites for violation of Art. 6 § 3
of the Convention are created.

Amendments have also been made to the
secondary regulatory framework by adopting
Decree Ne 207 of 18 July 2014 for the adoption
of the Rules of Organization and Operation of the
Ministry of Interior — SG. 60 of July 22, 2014,
effective as of 22 July 2014.
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Anotacija

Cilvektiesibu ieverosana saskana ar Eiropas Cilvektiesibu konvenciju ir viens no svarigakajiem
Eiropas Savienibas kopgjas politikas veidoSanas un pakapeniskas attistibas prieksnoteikumiem.
Mingta prioritate ir iesp&jama tikai tad, ja dalibvalstis un to iestades vienveidigi un konsekventi
ievero konvencija un tas protokolos noteiktas prasibas, saskana ar Monteskjé noteikto varas dalisans
principu dazadas sabiedrisko attiecibu jomas.

Galvena uzmaniba raksta pieversta Eiropas Cilvektiesibu tiesas 1€mumam saistiba ar S§is
konvencijas 6. panta parkapumu, jo konkrétajam lémumam par tiesibam uz taisnigu tiesu biitu jatstaj
paliekosa ietekme uz nacionalo tiesu praksi. Jautajums ir aktuals, jo skar stabilitati un labklajibu
Eiropa, konteksta ar migracijas dinamiku un geopolitisko attistibu.

AHHOTALIUA

VYBaxkeHHUE IIpaB 4YelIOBEKa B COOTBETCTBUU C EBpONENCKON KOHBEHLUEH [0 IpaBaM 4YeJIOBEKa
SIBIISIETCS. HEOOXOAMMBIM YCIIOBHEM JUIsi (OPMUPOBAHUS M TPOTPECCUBHOTO PAa3BHTHS 0OLICH
nonutuku EBpomneiickoro Coroza. JlocTikeHue 3TONH MPHUOPUTETHON 3a/1aud BO3MOKHO TOJIBKO HA
OCHOBE PaBHOTO M JOOPOCOBECTHOTO BBIMIOJTHEHUS] KOHBEHIIMU 1 ITPOTOKOJIOB K HEH TrOCyJapcTBaMu
1 UX OpraHaMu B COOTBETCTBUU C HU3JI0KEHHBIM III.MOHTECKbE NMPUHLMUIIOM pa3/eieHUsl BIacTeil
B pa3snuuHbIX cdepax oOmecTBeHHBIX OTHOMmEHWH. OCHOBHOW TE3UC JAHHOM cTarbu: CT. 6
EKIIY sBnsieTcss akTyanbHOM A7l CTAOMJIBHOCTH M TPOIBETAHUS €BPOIEHCKOTO MOIUTHYECKOTO
MIPOCTPAHCTBA B KOHTEKCTE TUHAMUKU MUTPALMU U T€ONOIUTUYECKUX MTEPCIIEKTUB.
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